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Scottish Borders Council Letter of 24 November 2016 

I refer to your letter dated 1 November 2016 seeking the views of Scottish Borders 
Council on the issues raised by the above petition. 

Under Section 79 of the Environmental Protection Act 1990, Scottish Borders 
Council has a statutory duty to take reasonable steps to investigate complaints of 
statutory nuisance including noise which may be prejudicial to health or a nuisance. 

Complaints relating to domestic noise are also investigated under Part VII of the 
Anti-social Behaviour Act 2004 to ensure that a person is not acting in a manner that 
causes fear, alarm or distress. 

Noise complaints are not considered to be a low priority by the council and are 
investigated in a timeous and professional manner by officers who have the 
appropriate knowledge and qualifications to assess noise issues. 

There is no statutory definition of nuisance however, there is a significant amount of 
case law relating to interpretation of the legislation and this has established two key 
points: 

1. Nuisance is regarded as interference that ordinary, decent people would 
consider unreasonable. 

2. Normal, everyday use of premises would not constitute a statutory nuisance. 

When investigating a noise complaint, an officer must make an objective assessment 
of the existence of a statutory nuisance based on a number of key factors including 
the time, frequency, duration of the noise as well as how loud it is. Under previous 
judgements made in case law, an officer cannot give higher protection to a 
complainant who has a sensitivity. This would include an individual who has 
sensitivity to noise due to a medical condition or disability. It must be stressed that 
the officer is not deliberately discriminating an individual but must consider the long 
established judgements made in previous legal cases. 

Determining nuisance in relation to noise is currently a difficult and protracted 
process as an officer must carry out sufficient monitoring to gather the evidence 
required to make a decision on whether enforcement action is required. Taking 
account of an individual’s sensitivity would make this more difficult particularly where 
an officer does not have a complete understanding of the medical condition or 
disability being experienced the individual. 

Case law can also influence an officer pursuing an investigation where it has been 
determined that the noise is due to poor insulation between properties. As stated 
above normal, everyday use of the property such as watching TV and children 
playing does not constitute a statutory nuisance. The Scottish Government has 
previously researched the impact of laminate and wooden flooring in flatted 
properties but this has not led to a change in the law. Further research on noise 
insulation in domestic properties would be welcome as well as the feasibility of grant 
assistance to make improvements. 



The Scottish Government is also currently reviewing Part V of the Anti-social 
Behaviour Act 2004 in which the ‘threshold’ noise levels are stated. Scottish Borders 
Council has not adopted these powers and does not use the threshold levels when 
investigating noise complaints. 


